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.:DearAplecant. L = ii B

L We have considered your application for reoogmhon of exemptlon from federal mcome tax
.. undet. section 501(a) of the Internal RevenueCode as an organization described in’$ection

. 501(¢)(3). Based on the: informaﬂon 'submitted, we have concluded that you.do hot quahfy for
exemptlon under that sectlon The basrs for our ooncluslon is setforth below: .+ 7

 You were incorporated on_as an-not-for-proﬂt oorporahon
Awording to your.articles of lncorporahon you are erganized to raise money. through-business
-activity, - investments, and to engage in any lawful act-or activity for which oorporahons may be :
'organized under the general oorporatuon law o You mll grft money to non-profit
groups :

4

. On page 2 of your applmtlon, you stated that 40 % of your time will be devoted to

. leasmg ATMs for profit through a ted to working with an

- affordable housing organization, .(which is not listed in

'Publmtion 78). When questicncd aboui th s3e e..tiaxﬂee you responded:that you.| have not afd

do not. plan to do them. Your application also stated that:20 % of your time will be devoted to

’ .buylng (and receiving as gifts) and selling properhes. land, and equipment. ‘When asked for

more detalls on these activities, you. responded that yo(i are not doing thesa thlngs at this time.

‘Wheh:asked for more details o the, nonproﬁt orgamzaﬁons {o which youwill nake grants, you

responded that no grants have beeri granted and that you will prowde the desnred mformat!on
when iti is avallable , )

ln a letter you- stated-that you have entered into a partnershlp io. own and operate-
A letter-of agreement you submitted states that the partnership-is to
market inbound and outbound dialers and various other products to small businésses and
- ¢hurches. The letter also states that your partner. will operate the bartnershup through its
_ pennanent location. You will operate from-an office i You will divide profits equally
between yourself and your partner Your balanoe sheet shows a debt of $ and. net
- @ssets of minus SR - - '

Sect:on 501(c)3)of the |ntemal Revenue Code exempts from federal income tax




‘organrzatrons organlzed and. operated exclusrvely for chantable or certain other purpOSes no
" part ot' the net eamings of which inures to thejbenefit of any: private shareholder oF individual
and no,substantial part of:the activities of whlch is. mrrylng on propaganda or. otherwise

. attemptlng to influence legislatron

Sectlon 502(a) of the intemal Revenue: Code ‘states: that an orgamzatlon operated forthe =

- 3 pnmary purpose of carrying on a trade or business for, profit shall:not be exempt from taxation

under section 501 on the ground that all of its prefits are payable to one.or mere organlmtlons
exempt from taxation under section:501.  *° . .

" Section 502(b)(3) of the: Internal Revenue Code states that for- purposes of this section,

the term “rade or business’ shall not include any trade or business which'is the -selling of
~merchandrse, substantlally all of which has. been recelved by the organlzatlon as grfts or
'oontnbutions T . o _ _
Sectlon 4943 ofthe. Code lmposes a tax on the excess, business holdrngs ot a private .
foundatlon that is engaged in 3 bysiness enterprise. Initiallyithis tax is equrvalent to five percent
of the Value of business holdmgs hewéver if the foundation continues to have excess busrness
holdlngs atthe close of the taxable. perlod the tax nses to two hundred peroent e

' Section 1.501(c)X3)-1(a)(1) of the Regulatlons states that i in. order to be exempt as an
) orgamzatron described in section 501(c)(3), an organization must be both orgamzed and
: operated exclusrvely for one or more of the: purposes specrtled ln such sectron ’

. Sectron 1 501(c)(3)-1(a)(4) of the Regulatlons states that an orgamzatlon is not o

‘ organlzed exclusively for one or more exempt purposes unless its assets are.dedicated to an

. .exénpt purpcse. ‘An organization’s assets will be oonsldered dedicated to an exempt purpose, -
. for example, if, upon dissolution, such assets would, by. reason. of a provision. in the.

'organrzatrbn s articles or by: operatlon of law;be: distributed for. one or more exempt purposes, or. o

to the federal government, or to a state or Iorzl govemment fora public- purpo:;e. orwouldbe
. distributed by a court to’ another orgamzatlon to. be ‘uséd.in such manner-as-in the Judgment of
" the court will best acoomplish the general purposes for whrch the’ dlssolved organlzahon was
orgamzed ‘ S i

. Section 1 B01(c)(3)-1(b)(1)(iii) of the Regulations states that an orgamzat:on is not

organrzed exclusively for one or more exempt purposes if its articles expressly empower it to-
- .carry on, otherwise than as an insubstantial part of its acbvrtles activities which are.not in
furtheranoe of:one or more exempt purposes: Thus, an.organization that is empowered by its
.artrcles ‘o engage in @ manufacturing business’ does not meet the- organlzatronal test
regardless of the fact that its articles may state thatt such organization is oreated for charitable
purposes within the meanmg of sectlon 501 (c)(3) of the: Code" o

e Sectxon 1.501 (c)(3)»1 {ci(1y of the Regulatlons provideés that an organrzahon "operdtes
exclus:vely' for 501(c)(3) purposes only if it engages-primarily in actlvrtlec that accomplish one
or more of such exempt purposes specified In section 501 1(c)(3). ‘ltdoes ot operate exclusively
for 501(c)(3) purposes if more than an msubstanbal part of |ts activities does not further such




; number or importance of. truly

purposes :

- Saction 1.501 (c)(3)-1 (d)(2) of the Regulatnons states that the term 'chantable s used.in™
_ |ts generally accepted Iegal sense. This term rncludes the advancement of relrgnon

R i Section 1.501 (c)(3)-1(e)(1) of the Regulatrons states that an organlzatlon may meet the

of rts actlvltles if the operatnon of such trade’ or business is in furtherance of the orgamzatron s

exempt purpose of purposes and if the organization.is not organlzed or. operated for the primary -

purpose of carrying on an unrelated trade or: busnness

3 Rev Rul. 98-15 1998-121.R. B 1 provides the criteria that organizations seekmg
exemption must meet if they are involved in-a limited:liability’ company with a. for-proﬁt entity. -
The fevenue ruling provides precedent for lmputmg the.activities ofa parlnersh)p to.its

members. “For federal income tax ;purposes, the activities: ofa partnershrp are: often considered
to be the activities of the partners. In. light.of: the aggregate principle discussed i Butler. .. the
~aggregate approach also applies for purposes of the operatronal test set forth! in sectlon '

:1 501(c)(3)-1 (c) of the Regulations.” . L . P

“A section 501(¢c)(3) organlzatron may form and partierpate ina: parlnershrp ‘and meet the

operational test if participation in the partnershlp furtheis a charitable: purpose and the _
partnershrp arrangement permits the exempt; organlzatton to act exclusively in furtharanee ofits. -- - .-
-exempt purpose and- only incidentally for.the benéfit of the for-profit. partners.. However fa
L private party is allowed:to control .or.use the: non—proﬁt organization’s activities or assets forthe . .
" beneéfitof; the pnvate party the orgamzatron will fall to be orgamzed and operated exclusrvely for -
‘.exempt purposes , ‘ .

~The revenue rulmg concludes by providing: criteria to determme whether an orgamzat:on

mvotw, in‘a partnership qualifies to be an exempt organization under section 501(c){3) ofthe - . .- .

Code.  The governing documents of the partnershnp must.commit it to, chantable actlvities. ln

o addzhon ‘appointees of the exempt ongamzaﬁon have oontrol over the partnership. In this
- -manner, the exempt organization is able to ensure that the. assets that.it’ owns through the

partnership as well as the activities it oonducts are used to furtherexempt purposes
" In Better Business Bureau v. United States 316 U_S. 270 (1945), the: Supreme Court

: held: that an organization is not ongamzed and operated exdusrvely for charitable purposes if it -

has a substantial non-exempt purpose. The:Court stated that “the presence of asingle . .
[non-exempt} purpose, if substantial in nature, will destroy the exemphon regardless of the
- [exempt] purposes.” ;

Buﬂer A Commlssroner 36 T.C. 1097 (1961) stands for the proposlﬁon that when a
partnershlp éngages in an activity, its partners necessarily engage in'the same: business. “By

- reason of being a partner in a business petrtroner was individually engaged in busmess

Plumstead Theatre Society Inc. v. Commissioner; 74 T.C. 1324 1333-34 (1 980) granted

tax exemptlon under section 501(c)(3) of the Code to an organlzatxon that entered mto a limited

i




».~-nartnershrp with two other partners ‘The organlzatlon seekmg tax-exempt status was not
" obligated to retum funds that the limited partrers.had contributed. In'addition, the limiited
oartners had no control over the way that the, petrtroner operated or managed rts.affarrs

yinc.v. U.S., 293 F Supp 346 (1968) the

: Court granted tax-exempt status to'an orgamzatron in part bewuse the organizatlon retamed ’

ultlmate authority over the actrvmes belng managed : .

: est of Hawaii v. Commlssroner 7MT. €. 1087’ (1 979) denred tax-exempt status under
;ection 501(c)(3) of the Code to an:organization. - The Court found that several for-profit -
organrzatrons exerted sngmﬁcant indirect. control ovecthe organrzatlon seeking tax-exempt

':, status : , . ‘

oo ard:ng Hospital lnc v. United States, 505 F 2d 1068 (s'" Cir. 1974) denled tax-exempt '
- status under section 501(c)(3) of the Code toia non-proﬁt hospital due to.a contract thatthe -

“hospital entered into with-a partnership oomposed of physlcrans The oontract ‘gave the .
physicians control over care of the hospital’s. patients and'the stream of | income.generated by

., - the- patlents while:also guaranteeing the physicians thousands of dollars in; ;payment for various
supervisory activities. The.Court concluded by holding that the benefits: denved fromthe :
oontraot constituted sufficient: pnvate benefit to prec!ude exemptron R

The court in Living.Faith, Inc; v. Commissioner, 950 F. 2d 365 (7"‘ Cir. 1991) ruled

~ " “taxpayerin this case operated two. vegetarian restaurants and:heaiith food stores'in‘a manner -
- whichiwas- consistent-with its religious beliefs, ; : However, ‘the:court determlned that the taxpayer
4 ¢operated for.a commercial purpose due to. the ‘strong.commercial hue’ of the: taxpayer's
-, ‘operations. Specifically the court determined-that the taxpayer's price formulas, its. reliance on
. advertlsmg. its lack of plans to seek grants, and ‘other factors such as its hours of operation all
indicated a-‘strong commercizt hue’ to the: Az payer‘ ‘eparations.. The court concluded by
" ',.statmg that the taxpayer operated wnth a substantlal commercial| purpose ang’ oonsequently
. ,;;.;:was not entitled to. tax—exempt status under seotlon 501 (c)(3) of the ‘Coda. :

» jon Pharma Servroes ing. v Commnssaoner 72T.C. 687 (T979), the court
' --upheld the Commissioner's denial of exemptiori.under section.501 (cX(3) of the Code. The :
organization was orgamzed to operate a phamwacy to sell.drugs at discount prloes to elderly and ..
. handicapped persons. The organization served elderty and handicapped people almost
'excluswely and did not sell tolletry articles, . magazines, wrds ‘or other items normally sold for
profit by pharmacies. The organization’s board.consisted’ of community leaders. The
. organization used the services of volunteers instead of paid empioyees; : All gifts were used for
the benefit of financially distressed senior cttxzens who, because of a' mtastrophrc iiness or
: 'aocident incurred large prescription-drug bills. The court reasoned that the organizatton
operated its business primarily for commercial purposes; in competrtlon with profit-making drug
stores. The mere fact that products sold by the organization were: helpful to health did not
, neoessarily entitle it to exemption under section 501(c)(3) of the Code -

" in Amenmn institute for Eoonomlc Recearch V. Umted States 157 CLCI 548 555 302

'I.. ‘I :. .
P 1

: agalnst the taxpayer on the grounds that it was operated.for non-exempt purposes ‘The R )




F :2d., 934 937-38 ] 962) cert demed 372 U. S 976 (1 963) theceurt upheld the Commlssmner's- '
_ denialof. exemption under section 501(c)(3) of the Code. The orgamzatxons stated;purposes .
. were'tg conduct scientific résearch in econortiics and disseminate the results lo.éducate the

public.. The orgariization had two publications which contarned brief “analyses of- mdustnes and
individual securities. Subscribers were entitled to"a- quarterty fist of securities:recommended by
the organizatton The organization provided: various.investment adwsory servlces for a fee.

- The organization's educational activity was relatrvely small in scale. with intermittent.

rnterruptuons The court reasaned that the orgamzatron S exempt purposes were incidental to lts iy

. primary purpose to conduct business. The court noted. that sven though the organization’s
activities.may have.been educational, the organization had: proﬁts the orgamzation 's services

were commorily associated.with commercial, entérprises, and the. orgamzatron reeelved No bona-

fide éhantable contnbut:ons which. mdimted a substantial. non-exempt purpose

" Section 501(0)(3) of. the Code requlres orgamzahons seeklng tax-exempt status tobe -

orgamzed exclusively for-charitable. or certain other purposes.. Section. 1.501 (c)(3)-1(a)(4) of the- .

‘Regulations states that.an orgamzation Is.not organized exclusively for one or mare exempt

purposes unless its assets.are dedicated to an exempt purpose. .Section 1: 501(c)(3)-1 (D)) -

- of the. Regulatxons states thatan orgamzatron is: not orgamzed exduswely for.oe or more

furtherance of one or mone exempt purposes .Section 1 501 (c)(3)—1(a)(1) of the Regulahons

states: ‘that in order to be exempt as an organization described in section'501(c)(3), an

. orgamzatlon mustbe organrzed excluslvely for an exempt: purpose Your articles of -
*incorpoeration do not have language stating that you are.organized-and operated exctusnvely for

, _' exempt purposes. Furthermore, your articles.do not have a dissolution. clause statmg that your.
. assets are dedicated to an.exempt purpase. ALastly. your articles empower you tocarryon . -

“activifies that are not in furtherance of an exempt purpese. Your.articles: of |ncorporat|on donot * i

' oomply with these regulations. As a resu!t. you do not qualrfy for. mx-exempt status under
. ~sect|cn 501 (c)(3) ‘of the Code. : .

. "Section 502(a) of the Code states that an organlzanon eperated for the. pnmary purpose

- ,of wrrymg on a trade or business for profit shail nof.be exempt from taxation. on' the ground that

< ltof ts-profits are payable to one or.more organizations: exempt:from: taxatton under section

-501. Section 1.501(c)(3)-1(e)(1) of the Reguiations states that an organization may meet.the
requirements of section 501(c)(3) although i; operates a trade:or business if the: operation.of
such-trade or business is in furtherance of the orgamzation s exempt purpose and if the

) orgamzahon is not organized.ar operated for.the primary. purpose of mrrying on.an-unrelated

trade or business. You will market Inbound and outbound dialers and varicus other products'to

small-businesses and churches. Based on thefacts submitted, your primary; purpose.isto -
conduct an unrelated trade or business. This actlwty conflicts with section 502(a) of the Code
_ andias a result you do not operate. excluswely for exempt purposes You ane not descnbed '
- under sechon 501(c)(3) of the Code. E . .

: Sectlon 1.501(c)(3)-1(c)(1) of the Regulatxons provrdes that an orgamzation operates
. exclusnve!y" for 501(c)(3) purposes only if it engages pnmanly in actmhes that"accomplish one

or more-exempt purposes. Rev. Rul: 98-15,:1998-12 I:R.B:1-provides the.ciiterta that

orgamzatuons seeking exemption must meet if they are- members of a. partnershlp 'A section




i

501 (c)(3) orgammtxon may partlc;pate in.a partnershrp if the partlctpatton t’urthersa charitable
purpose-and the partnership arangement permits the exempt orgamzatlon to-act-exclusively in
furtherance of its exempt purpose. The letter ‘of agreement goveming your partnership does not
commit it to charitable activities; instead it commits-the partnershlp to sellmg automated
telephone dialers. In addition, _you do.not have control over the partnership:as it will.be
operated by your partner.’ Plumstead Thgggg Society Inc.; Broadway Theatre League of

wynchburg: Va; Inc., est of Hawaii, and ﬁgm!g_g Hospital Inc. 'stand for:the proposition that an
‘ :rgamzat:on seekmg tax-exempt status which i isalsoa member of a.partnetship must retain

sontrol over its-own operations so that it is able to act te further its exempt purposes Your
: )arttonpatlon in the partnership will not further: :exempt purposes and consequently you do not
: qualn‘y for tax-exempt status under section 501 (c)3) of the- Code )

Accordmgly, you do not qualify for exemptnon as an. orgamzat:on desonbed m sectlon
501 (c)(3) of the Code.and. you must file federal lnoome tax returns. :

Contrtbutlons to you are not deductible under sectton 170 of. the Code

: ln the event that you did satrsfy the requ:rements for tax—exempt status under section
501 (c)(3) of thé Code, your manner-of operations would precjude from qualifying for public
' chanty ‘status under. section 509(a)(3) of the Code Sectxon 1 509(a)-4 of the Regulatxons has
. three subsectlons that are gerrhane to your case :

‘ Subsectlon (A). requlres organizations to be orgamzed and operated excluswety for the .
Ch beneﬁt of or t0'cary out the purposes 6f one or more specifiéd organizations.- Séction 1.509(a)-. .
_4(cy states that an organization must state.the name of the publicly supported organization it witl
support. I additien, section1.509(d)-4(e) of the: Regulations states’ In-essencerthat a
supporting organization must act exclusnvely to support a'specified publicly supported
- organizatlon You have.not stated the names of the organizations : you will support and as a
result you do not satisﬁ' subsectlon 5n<?(a)(3VM of tha Code. ,.

Subsectlon (B)-requires: organizations to be- operated, supemsed or controlted by orin

" connection with one or more of the organizations they: support. Section't. 509(a)-4(f)(2) of the
Regulations defines this as being operated, supecwsed oF oontrolled by; supervised or

.~ controlled in connection with; or operated in oonnect:on with : a benefited organization: There is
- no commeoen control between you and a supported orgamzatxon Furthermore; you select your -

own.goveming board. Consequently, you donot satisfy subsection 509(a)(3)(B) of the Code. In :

the event that you did qualify for tax exempt status under section 501(c)(3) of: the. Code, you
would be classified as a private foundation. As a private foundatton, your busmees activities
would appear to be prohibited excess busmess holdmgs and:as such would be subject to
taxatron under section 4343 of the Code as exoess business’ holdmgs

You have the right to protest this ruling if you believe'it is incorrect. To protest you should
submrta statement of your views to this office, with a full explanation of your: feasoning.. This
statetnent, signed by one of your offi icers, must be submitted:within 30 days from the date of this:
letter: “You also have a right 1o a conference in this office’ after your statement i is submitted.

You must request the conferénce, if you want one, when you frle your protest statement If you




| -proper: power of attorney and otherwise quahfy under aur. Conference and Practrces
§ Requirernents . . , :
. Ny ‘
. .If you do not. pmtest this; rullng ina trmely manner, it wrll be- consrdered by the lntemal
Revenue Service as a failure to exhaust available’ admrmstratrve remedies.. Section. 7428(b)(2)
of the Code provides, in part, thata dedaratery judgement or decree under. this sectior shall not

' the District Court of the United States for the District of Columbia determinies that the
, orgamzatron invoived has exhausted admxmstratrve remedies avarlable to rt wnthm the Intemal
Revenue Service. v : ;

' . ,If we do not hear from you wrthin 30 days, this: rulmg,wrll become ﬁnal and a copy will be
forivarded to the Ohio Tax Exempt: and Govemment Entities; (TE/GE) office: Theteafter, any . .

L 877-829-5500 (a toll free-number).or sendung correspondence to: Intemal Revenue ‘Service,
- TE/GE Customer Service, P.0. Box 2508; Cincinnati, OH.45201. . The appmpnate State
Off‘ crals will be notified of this actiori in aocordance wrth Code secnon 6104(c)

When sendrng additional letters to us with. respect to thls. mse. you will expedrte their
‘ '-recerpt by using the followmg address

1

i

: Intemal Revenue Servnce T '
CTmlT T:EO:RAT:2, Rooms539
7.+ 1111 Constitution Ave, NW.;" ©
S Washtngton D.C.720224 i -

. lf you have. any questlons please contact the person whose name and telephone number

Technical Group 2

" -are te be represented by someone who is. not one of your officers, that person will need toflesa -

. be: 1ssued in any-proceeding unless the Tax Court, the: United States:Court-of:Féderal Claims, or :

~ questions about your federal income tax status should beidirected to that office, éither by calling:._' L

“are shovm in the.heading of this letter. - =::' R S O . e
| Slneerely, _—
?.(SIunad)n.s _
b - Robert Fontenrose .
Acting Manager
" Exempt Organizations -




